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he legal framework for mergers and acquisitions in Tanzania con-

sists of the Fair Competition Act 2003, the Companies Act 2002, the
Capital Markets and Securities (Substantial Acquisitions, Takeovers and
Mergers) Regulations 2006, sector legislation such as the Energy and Wa-
ter Utilities Authority Act 2001, the Tanzania Communications Authority
Act 2003 and other more general statutes such as the Income Tax Act
2004 and the Employment and Labour Relations Act 2004.

The Fair Competition Act

Mergers and acquisitions are regulated by the Fair Competition Act 2003
(‘the Competition Act’) through its implementing bodies: the Fair Com-
petition Commission and the Fair Competition Tribunal. The Competition
Act defines ‘merger’ as an acquisition of shares, a business or other as-
set, whether inside or outside Tanzania, resulting in the change of control
of a business, part of a business or an asset of a business in Tanzania.
The Commission must be notified of any merger or acquisition in which
there is a turnover of assets in excess of TSh 800,000,000 (approximately
US$600,000). The notification must include basic corporate information
and a merger/acquisition plan.

After notification the Commission has 14 days to request more informa-
tion and to determine whether the proposed merger or acquisition should
be examined in more detail, failing which the transaction is deemed ap-
proved. If the Commission decides to further examine the transaction, the
acquisition will be prohibited for 90 days and is extendable for an addi-
tional 30 days. During this period the Commission will determine whether
the merger or acquisition creates or strengthens a position of dominance
in the market. The Competition Act defines a position of dominance as
where a person acting alone, can profitably and materially restrain or re-
duce competition in that market for a significant period of time; and the
person’s share of the relevant market exceeds 35 percent.

Failure to notify is an offence which is punishable by a fine of between
5 and 10 percent of the annual income of the company that fails to notify
the Commission. In addition, every director, manager or officer of the
company at the time the offence was committed may be charged jointly
in the same proceedings and may be deemed to be jointly guilty unless
he/she proves that the offence was committed without his/her knowledge
or that he/she exercised all due diligence to prevent the commission of
the offence.

If the Commission determines that the merger or acquisition does create
or strengthen a position of dominance in the market, it may either prohibit
the merger or acquisition outright or suggest changes so that the proposed
transaction does not contravene the Competition Act.

Since the establishment of the Commission in 2006 until 30 May 2009
there have been 18 notifications of which 17 were approved and one is
pending before EWURA, the utility regulatory agency. The first notifica-
tion took seven months to be approved but thereafter most were approved
within 14 days.

Extraterritorial impact of the Competition Act

Since the definition of merger under the Competition Act extends to trans-
actions whether inside or outside Tanzania, it requires foreign companies
to also notify and obtain the consent of the Commission. Thus a very
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important consideration regarding the extraterritorial reach of the Com-
petition Act is what constitutes ‘change of control’: Under the Competi-
tion Act a body corporate is viewed as controlling another if it: (i) owns
or controls a majority of the shares carrying the right to vote at general
meetings; (ii) has the power to control the composition of a majority of
the board of directors or other governing organ of the other company; or
(iii) has the power to make decisions regarding the conduct of affairs of
the other company.

The change of control definitions and requirements under the Competi-
tion Act are very similar to their counterparts under the European Com-
munity Merger Regulations.

The Companies Act 2002
The Companies Act 2002 establishes procedures for registration of share
transfers and contains disclosure requirements for offering documents is-
sued by public companies.

The Companies Act also regulates reorganisations. If a reorganisation is
proposed between a company and its creditors or shareholders, the court
may, upon application (or upon liquidation), order a meeting of the credi-
tors or shareholders. The Companies Act sets out disclosure requirements
regarding the reorganisation. If a majority of the creditors or members
agree to the reorganisation, when sanctioned by the court, it will become
binding on all the shareholders and creditors.

Capital Markets and Securities (Substantial Acquisitions, Takeovers
And Mergers) Regulations 2006

As of 12 June 2009 the Tanzanian exchange had 10 listed companies with
one pending (CRDB Bank) and four cross-listed companies worth approx-
imately US$4bn. Acquisitions and mergers involving public listed compa-
nies are governed by the Capital Markets and Securities (Substantial Ac-
quisitions, Takeovers and Mergers) Regulations 2006 (‘the Regulations’)
which came into force in December 2006.

The Regulations mainly apply to acquisitions of an interest of between
20 and 75 percent in public or listed companies and to mergers meeting
such thresholds. A specialised committee, the Prospectus Evaluation Com-
mittee, is responsible for reviewing applications, pending the creation of a
specialised Mergers and Acquisition Committee.

The Regulations contain: (i) lengthy and detailed provisions that ensure
a transparent and efficient offering system; (ii) restrictions on dealings be-
fore, during and after the offering; and (iii) shareholder disclosure require-
ments.

The acquisition of an interest of more than 90 percent triggers the man-
datory takeover and delisting sections of the Regulations. This means that
the acquirer must either make a mandatory public takeover offer to all
shareholders of the target or disinvest through an offer for sale or by a fresh
issue of capital to the public in order to fall below the threshold.

Sector legislation

In order to balance the interests of consumers and investors in industry
sectors characterised by natural monopolies the Government of Tanzania
enacted legislation such as the Energy and Water Utilities Authority Act

2001, the Surface and Marine Transport Authority Act 2001 and the Tan- )y
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zania Communications and Regulatory Authority Act 2003.

Most of these Acts require the parties in a proposed merger or acquisi-
tion to obtain the consent of the relevant regulatory body if the proposed
transaction entails a change in the ownership of a licence. For instance
the transfer of a telecommunications licence requires the consent of the
Tanzania Communications Regulatory Authority.

Restrictions on foreign participation in certain sectors

Although most industry sectors are open to foreign participation, in a few
sectors there are limits to foreign participation. For instance a telecommu-
nications license can only be granted to an entity in which a local share-
holder possesses 35 percent of the shares. A shipping agency license can
only be granted to a citizen of Tanzania or a company incorporated in Tan-
zania in which more than 50 percent of the share capital is held by a citi-
zen of Tanzania. An insurance company must be incorporated in Tanzania
and at least one-third of the controlling interest must be held by citizens
of Tanzania and at least one-third of the members of the board of directors
must be citizens of Tanzania. Certain types of mining licenses, namely
primary mining licenses, can only be issued to Tanzanian citizens.

Other general legislation

The Income Tax Act, 2004 has an impact on mergers and acquisitions
depending on the structure of the transaction. If the underlying ownership
of the acquiring entity changes more than 50 percent compared with its
ownership during three years prior to the acquisition, the event is treated
as a taxable acquisition. However, the exact form of tax treatment will
depend upon the form of consideration, the relationship of the tax base in

the vendor’s assets to the tax base of its shareholders, whether there is a
built in gain and whether the vendor will liquidate all its shares.

In addition the Employment and Labour Relations Act, 2004 governs
the entitlement of employees in the event the merger or acquisition leads
to redundancies or other labour related changes.

Prospects

Although the wave of privatisations that occurred from 1993 through 2004
saw the height of acquisition and merger activity in Tanzania there are still
healthy prospects for mergers and acquisitions in the private sector.

However there are concerns that that the Fair Competition Commission,
which currently has fewer than 10 staff members in the department whose
task it is to investigate proposed mergers, may not have the capacity to
fully investigate mergers.

In addition to the lack of capacity there is still uncertainty in relation to
the extraterritorial reach of the Competition Act. The Director General of
the Commission by making statements that foreign mergers technically fell
under the jurisdiction of the Commission has not assuaged these fears.

Despite this fact some of the uncertainty surrounding merger and ac-
quisition activity has been allayed by the setting of the merger notifica-
tion threshold at TSh 800,000,000.00. Nevertheless, to properly navigate
through the uncertainties of competition law in Tanzania it is desirable
to hire a reputable law firm to advise on the proposed merger or acquisi-
tion. W
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Nimrod Mkono is the founder and Managing Partner of Mkono & Co, which
he has headed since 1977. The name Nimrod Mkono has come to be the
mark of competence and efficiency in relation to legal work in Tanzania.
His specialisations include company law, corporate finance, privatisation
and corporate taxation. Hon. Mkono has handled numerous consortium
arrangements and has been responsible for advising on a number of high
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profile acquisitions including the unbundling of and eventual privatisation
of the National Bank of Commerce and the privatisation of Tanzania
Telecommunications Company Limited, as well as acting for both the
government and major corporations in international commercial litigation
and arbitration.
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Patrick Ache specialises in corporate and commercial law and advises clients
on a varied range of areas, including: telecommunications law, banking law,
international business transactions, insurance law and investment law. His
experience in these areas includes the drafting of commercial contracts,
legal opinions and arbitral responses as well as the publication of articles in
legal journals. In this respect he has co-authored articles on the Tanzanian
construction and insurance sectors that have been published in the August
2006 and January 2007 editions of the International Financial Law Review.
From the firm’s offices in Dar es Salaam and Bujumbura, Patrick advises a
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diverse range of both local and multinational clients including: mobile fixed
and wireless telephony companies, international banks, mining companies,
insurance companies and international non-governmental organizations.

He represents a diverse range of clients including mobile fixed and wireless
telephone companies, international non-governmental organizations,
international banks, utilities firms and construction companies. He recently
co-authored an article on the Tanzanian construction industry which was
published in the August 2006 edition International Financial Law Review.

This article first appeared in Financier Worldwide's July 2009 Issue.
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