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1.1 How does a creditor iake security over assets In
Tanzania?

Under Tanzanian law, similar to English law, there are four types of
consensual security: the pledge; the contractual lien; the mongape:;
and the charge.

Pledges involve taking possession of the debtor’s assets until a loan is
repaid.  Actual or constructive possession of the debtor's assets is
required.

A contractual lien is similar to a pledge in that it is a vight to retain
possession of another person’s property uniil that other person
performs a specific obligation. However a contractual lien is different
in that the debtor’s property is not initially depesited with the ereditor
as u security, but rather for some other contractual purpose {such as
repair or safe keeping).

A montgage, in Tanzania, 15 a security interest in propeny or 4n asset
owned by a borrower made to a lender, which is discharged after the
conditions of the mortgage have been met. If the conditions of the
morgage are not met, the lender has all the powers and remedies
conferred or implied in a transfer of the interest.

A charge, similar to a mortgage, does not involve transfer of ownership
but is rather a sceurity interest in specific assets ( fixed charge) or a fund
of changing assets (floating charge) in satisfaction of a debt.

1.2  In what circumstances might transactions entered into
whilst the company is in financial difficulties be vulnerable
to attack?

Il a company enters inte cerain types of transactions within
specified periods before its insolvency, it is possible that the
liguidator or administrator (Tor details of which, see below at
question 2.1y may be able to challenge them.

Transactions at an Undervalue

When a company is in administration or goes into liguidation and
has, within 2 years before the commencement of winding up or the
commencement of administration, entered inte a transaction with
any person al an undervalue, the administrator or the liquidator, as
the case may be, may apply to the court, which may make such
arder as it thinks fit for restoring the position 1o what it would have
been if the company had not entered into that transaction.

A company is considered to have entered into a transaction with a
person at an undervalue if: the company makes a gifl to that person
or otherwise enters info a transaction with that person on terms that

provide for the company to receive no consideration or for a
consideration whose value is significantly less than the value of the
consideration provided by the company. To be wvulnerable, a
fransaction at an undervalue must have been entered inte during the
period of two vears.

The court shall not make an order restoring the company to the
position it would have been in had it not entered into the transaction
if'it is satistied that the company which entered into the transaction
did so in good faith and for the purpose of carrving on its business,
and that at the time it did so there were reasonable grounds for
believing that the transaction would benefit the company.
Prefercnces

When a company is in administration or gocs into liquidation and
has, within 6 months before the commencement of winding up or
the commencement of administration, given a preference to any
persen, the administrator or the liquidator may apply to the court to
make an order for restoring the position to what it would have been
il the company had not given thar preference.

Floating Charges

When a company is being wound up, a floaling charge on the
undertaking or property of the company created within twelve
months of the commencement of the winding up is invalid unless it
i proved that the company, immediately after the creation of the
charge, was solvent. The amount of any cash paid, or the value of
amy goods and services supplied to the company, or the value of any
discharge of debi of the company in consideration for the charge,
together with interest on that amount at the rate of five per cent per
anmum will however remain valid and have to be repaid.

1.3 What are the liabilities of directors (in particular civil,
criminal or disqualification) for continuing to trade whilst a
company is in financial difficulties in Tanzania?

While a company is solvent, the Companies Act 2002, requires a
director of the company to act honestly and in good faith and in
what the director believes to be the best interests of the company.
However, this duty is subject to a rule allowing directors, in certain
circumstances, to consider or act in the interests of the holding
company of the company:

MNumerous duties are placed upon directors whilst their company is
trading in financial difficulties. Breach of these duties can lead to
personal liability and possible disqualification from being able 1o
act as a director or being involved in the management of the
company for a specified period.

Frau Tr y

Aceording to Tanzanian law, ifin the course of the winding up of a
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company it appears that any business of the company has been
carried on with intent to defraud creditors of the company or
creditors of any other persen, or for any fraudulent purpose, the
court, on the application of the liquidator may declare that any
persons (including directors) who were knowingly parties to the
carrving on of the business Tor the frandulent purpose are liable w
make such contributions to the company's assets as the court thinks
just.

Wroneful Tradi

A director may be liable to make a contribution to the company’s
assets if, on the application of the liquidator in the course of the
winding up of the company, it appears that the company has gone
into insolvent liquidation and the director knew or ought to have
concluded that there was no reasonable prospect that insolvent
ligquidation could be avoided and thereafier filed to take every step
to minimise the potential loss to the company’s creditors as he
cught to have taken. Directors would be assessed according to the
standard of a reasonably diligent person exercising the duty of care
owed to the company under section 1835,

A company goes into insolvent liquidation if it goes into liguidation
at a time when its assets are insufficient for the pavment of its debts
and other liabilities and the expenses of the winding up.

Fraud in Anticipation of Winding up

According to Tanzanian law, when a company is wound up by the

court, or passes a resolution for voluntary winding up, any past or

present officer of the company is deemed to have committed an
offence, if, within the 12 months immediately preceding the
commencement of the winding up, he:

(a)  concealed any part of the company’s property or concealed
any debt due to or from the company;

(b} fraudulently removed any part of the company’s property o

the value of or more than that owed;

(c)  concealed, destroyed, mutilated or falsified any book or
paper affecting or relating to the company’s property or
affairs;

(dy made any [alse entry in any book or paper affecting or
relating 1o the company’s property or affairs;

(e} fraudulently parted with, altered or made any omission in
any document affecting or relating to the company’s property
or affairs; or

(f)1  pawned, pledzed or disposed of any property of the company
which has been obtained on credit and has not been paid for
[unless the pewming, pledging or disposal was in the ordinary
way of the company s business).

A past or present officer of a company is also deemed to have

committed an offence if he has been privy to others doing anvy of the

above mentioned actions set out from () — (). Itis a defence o (a)

or (f) 1f the officer proves he had no intent to defraud; and it 15 a

defence for (¢) or (d) if the officer proves he had no intent to

conceal the state of affairs of the company or to defeat the law.

An officer guilty of fraud in anticipation of winding up 15 liable w0
imprisonment or to a fine, or hoth.
Transaction in fraud of creditors

When a company is ordered to be wound up by the court or passes

a resolution for voluntary winding up, a person is deemed to have

committed an offence if he, being at the time an officer of the

company, within five years of the commencement of the winding

up:

{a)  has by false pretences or by means of any other fraud
induced any person to give credit to the company;

(b}  has made or caused to be made any gifi or transfer of, or
charge on, or has caused or connived at the levving of any
execution against, the company’s property; or

{c}) has concealed or removed any part of the company’s
property since, or within 2 months before, the date of any
unsatisfied judgment or order for the payment of money
obtained against the company,

A person is not guilty of an offence if the conduct occurred more

thian 3 years before the commencement of the winding up; or if he

proves that, at the time of the conduct constituting the offence, he
had no intent to defravd the company’s creditors,

A person guilty of conducting transactions in fraud of creditors is

liable to imprisonment or a fing, or both.

Misconduct in the course of winding up

A director, or any other past or present officer of a company,

commits an offence if he (when a company is being wound upi:

(a)  does not 1o the best of his knowledge and belief fully and
truly declare to the liguidator all of the company’™s property,
and how and to whom and for what consideration and when
the company disposed of any part of that property {except
such part as has been disposed of in the ordinary way of the
company’s business);

(bl does not deliver to the liquidator (or as he directs) all such
parts of the company’s property as is in his custody or under
his control, and which he is required by law to deliver;

(¢} does not deliver to the liquidator (or as he directs) all books
and papers in his custody or under his contral belonging o
the company and which he is required by law to deliver;

(dy  knowing or believing that a false debt has been proved by
any person in the winding up, fails to inform the liguidator as
soon as practicable; or

(e)  after the commencement of the winding up, prevents the
production of any book or paper affecting or relating to the
company s property or afTairs.

A director or any other past or present officer of a company also
commits an offence if after the chmmencement of the winding up
he attempts to account for any part of the company’s property by
fictitious losses or expenses and he 15 deemed to have committed
that offence if he has so attempted at any mecting of the company’s
creditors within the 12 months immediately preceding the
commencement of the winding up.

For (a), (b) or (2} one must prove that the person had no intent to
defraud, and for () one must prove that he had no intent to conceal
the state of affairs of the company or 1o defeat the law.

A person puilty of an offence under this section is liable to
imprisonment or a fing, or both,

Disgualification

Apart from personal lability, where a director engages in fraudulent
or wrongful trading or has been found guilty of other misconduct in
connection with a company and is held to be unfit by the court, he
may he disqualified by court order for a period of between five and
fifteen wears from acting as a director or from having any
invalvement in management of any company.

21 What are the main types of formal procedures a\;u.ailal:rle
for companies in financial difficulties in Tanzania?

There are four main types of formal procedures available for
companies in financial difficulties: compromise arrangements;
voluntary arrangements; administration; and winding up.
Compromise amangements

A compromise arrangement is where a company and its members
and creditors reach an agreement on the reorganisation of the
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company’s share capital by the consolidation of shares of different
classes or by the division of shares into shares of different classes,
or by both. Additionally & compromise armangement can also take
effect for the purpose of the reconstruction of one or more
companies or the amalgamation of any two or more companies,
where the whole or any part of the undertaking or the property of
any company concemed in the scheme (“a transferor company™) is
to be transferred to another company (“the transferee company ™).
The directors of a company not under administration or not being
wound up may make a proposal under Part VII Chapter 1 of the
Companies Act 2002, to the company and to its creditors for a
composition in satisfaction of its debts or a scheme of armangement
of its affairs (“voluntary arrangement™) per section 240 of the
Companies Act 2002,

A proposal for voluntary arrangement may also be made, when an
administration order is in force in relation to the company, by the
administrator, and, where the company is being wound up, by the
liquidator.

The person who acts in relation to the voluntary arrangement either
as trustee or otherwise for the purpose of supervising its
implementation is referred 1o as a “nominee”, who must be a
qualified insolvency practitioner.

it

In Tanzania, the court may a make an administration order requiring
the allairs, business and property of a company to be managed by a
person | “the administrator ™) appointed for the purpose by the court.
A petition for an administration order may be presented either by
the company, its directors, its creditors (including any contingent or
prospective creditor or creditors), or by all or any of those parties,
together or separately (section 248).

An administration order cannot be made in relation to a company
afier it has gone into liquidation, nor where it is an insurer or a bank,

Where a petition 15 presented to the count for an administration
order to be made, notice of the petition must be given immediately
to any person who has appointed, or is or may be entitled to appoint,
an administrative receiver of the company, and to such other
persons as may be prescribed, and the petition shall not be
withdrawn except with the leave of the court.

Windi

(a) Winding up by the court

The High Court of Tanzania has jurisdiction to wind up any
company registered in Tanzania as well to wind up a body corporate
incorporated outside Tanzania and carrying on business in Tanzania
{where winding up proceedings have been commenced in its
country of incorporation or in any other country in which it has
established a place of business). The High Court, after making an
order for winding up a company, may direct all subsegquent
proceedings to be held in a Resident Magistrate’s Court, which shall
have, for the purpose of the winding up, have all the jurisdiction and
powers of the High Court.

(b} Voluntary winding up of a company

(i) By its members

The directors of a company may at a gencral meeting of the
company make a special resolution for the winding up of the
company.

(1) By its creditors

The creditors of a company may with the sanction of the court or
the committee of inspection {or, if there is no committee of
inspection, the creditors’ meeting) wind up a company.

2.2 What are the tests for insolvency in Tanzania?

According to the Companies Act 2002 (at section 280) a company
shall be deemed to be unable to pay its debis:

(a) if a creditor, by assignment or otherwise, to whom the
company is indebted in a sum excecding fifty thousand
shillings or such other amount as may from time to time be
prescribed in regulations made by the Minister, then due has
served on the company, by leaving at the registered office of
the company, a written demand requiring the company to pay
the sum so due and the company has for twenty-one days
thereafter neglected 1o pay the sum or to secure or compound
for it to the reasonable satisfaction of the creditor;

(b) if execution or another process issued on a judgment, decree
or order of any court in favour of a creditor of the company
is returned unsatisfied in whole or in part;

(¢} ifitis proved to the satisfaction of the court that the company
15 unable o pay its debts as they fall due; or

(d) ifit is proved to the satistaction of the court that the value of
the company s assets is less than the amount of 1s liabilities,
taking into account the contingent and prospective liabilities
of the company.

2.3 On what grounds can the company be placed into each
procadura?

Compromise arrangements
There are no set grounds, as compromise arrangements are
voluntary.

ompany volunt arrangement

A company may enter into & voluntary arrangement if it is viewed
as advantageous for the satisfaction of its debts or the ammangement
of its affairs. s

Administeation

The court will make an admimstration order if it s satisfied that a

company is or is likely to become unable to pay or make order on

its debts (within the meaning given to that expression by section

280), considers that making the order would be likely to achieve

one or more of the purposes mentioned below, namely:

(a)  the survival of the company, and the whole or any part of its
undertaking, as a going concern:

(b) the sanctioning under section 229 of a compromise or
arrangement between the company and any such persons as
are mentioned in that section; and

() amore advantageous realisation of the company’s assets than
would be effected on a winding up.

The order shall specify the purpose or purposes for which it is
made.
Windns
(a) Winding up by the court
Generally, there are five grounds under which a company may be
wound up by the court: (a) if a company by special resolution
resolves to be wound up by the court; (b) if the company does not
commence business within a wear; (c) where the number of
members falls below two; (d) where the company is urable to pay
its debts; and (e) where the court is of the opinion that it is just and
cquitable that the company should be wound up.

(b} Voluntary winding up

For both types of voluntary winding up (members’ and creditors’

voluntary winding up), there are three grounds which may operate

in putting a company under voluntary winding up: (a) when the
period fixed for the duration of the company by the articles of
association expires, or when an event occurs upon which articles of
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association provide that the company is o be dissolved, and
members pass a resolution requining the company to be wound up
voluntarily; (b) if the company resolves by special resolution that
the company be would up veluntarily; or (c) if the company
resolves by special resolution to the effect that it cannot by reason
of its liabilitics continue its business, and that it is advisable to wind
up.

24 Please describe briefly how the company is placed into
each procedure.

Compromise arrangemeant

A company may enter into a compromise or arrangement, either
involving reorganisation of share capital or transfer of undertakings
of the company either by applying to the coun itself or on the
application of any creditor or member of the company, and if the
company is in liquidation, on the application of the l[iquidator.
Company voluniary arrangament

A proposal for voluntary arrangement must be made (either by the
directors, or by the administratoz if the company is in
administration, or by the liquidator if the company is being wound
up) to the company and its creditors. The voluntary arrangement is
then either approved or rejected at & meeting of the company and its
creditors.

Bt

A company is placed in administration on order of the court after a

peetition is presented to it and it considers that making the order

wiontld be likely to achieve one or more of the purposes mentioned

below, namely:

ia)  the survival of the company, and the whole or any part of its
undertaking, as a going concern;

(b)  the sanctioning under section 22% of a compromise or
arrangement between the company and any such persons as
are mentioned in that section; and

{c)  amore advantageous realisation of the company’s assets than
wiotlld be effected on a winding up.

{a) Winding up by the court

Proceedings for winding up by the court commence upon

presentation of a petition for winding up of the company. The

petition may be brought by the company, creditors, contributories,

administrators, or all of them together or separately, If satisfied

with the grounds upon which the petition is made, the court makes

a winding up order, and an official receiver is appointed to act as the

provisional liquidator until he or another person becomes the

liquidator,

(b) Voluntary winding up

Both types of voluntary winding up {members’ voluntary winding

up and creditors” voluntary winding up) commence once the

company resolves to wind up the company.

2.5 What notifications, meetings and publications are required
after the company has been placed into each procedure?

Compromise arrangements

The court may on the application (in a summary way) of the
company or of any creditor or member of the company, or, in the
case of a company being wound up, of the liquidator, order a
meeting of the ereditors or class of creditors, or of the members of
the company or class of members, as the case may be, to be
summoned in such manner as the court directs for the purpose of
sanctioning the compromise amangement.

Motice summoning the mesting must be sent to creditors and
members with a statement explaining the effect of the compromise
or arrangement and in particular stating any material interests of the
directors of the company (whether as directors or as members or as
creditors of the company or otherwise) and the effect on those
interests of the compromise or arrangement, in so far as it is
different from the effect on the like interests of other persons. 1f the
notice does not contain such a statement, it must state the place at
which, and the manner in which, creditors or members entitled to
attend the meeting may obtain copies of the statement.

If the compromise arrangement is approved by company and its
creditors, the court may make an order sanctioning the armrangement.

Company voluntary arrangaments

The directors must prepare a proposal for the nominee to enable
him to report to the court and give him written notice of their
proposal.

The nominee shall, within 28 davs (or such longer period as the
court may allow) after he is given notice of the proposal for a
voluntary amrangement, submit a report to the court stating whether,
in his opinion, meetings of the company and of its creditors should
be summoned to consider the proposal, and if ves, the date on
which, and time and place at which, he proposes the meetings
should be held.

The court then files this report and any meetings summaoned per the
report are then held.

If a summoned meeting (“the Meeting™) approves the proposed
voluntary amrangement (either with or without modifications), it
takes effect as iff made by the company at the creditors” meeting and
binds every person who had notice of, and were entitled to vote at,
the Meeting (whether or not he was present, or represented at the
Meeting) as if he were a party to the voluntary arrangement.

A supervisor is then in :;harge of supervising the implementation of
the approved voluntary arrangement,

Administration

Where an administration order has been made, the administrator
must immediately send to the company and publish in the Gazette
or a newspaper widely circulating in Tanzania, a notice of the order,
and within 28 davs after the making of the order, unless the court
otherwise directs, send such a notice to all creditors of the company
{s0 far as he is aware of their addresses).

Additionally the administrator must also, within 14 days after the
making of the order, send an official copy of the order to the
Registrar and to such other persons as may be prescribed in the
rules. If the administrator fails to carry out these duties, without
reasonable excuse, he is liable to a fine.

Where an administration order has been made, the administrator
must require some or all of the officers of the company or those who
took part in the formation of the company or were its employees or
officers within a year prior to the administration order, to make out
and submit to him a statement in the prescribed form as to the
affairs of the company, within 21 days.

Where an administration order has been made, the administrator

must within 3 months (or such longer period as the court may

allow) after the making of the order:

(a)  send to the Registrar and (so far as he is aware of their
addresses) to all creditors a statement of his proposals for
achieving the purpose or purposes specified in the order; and

(b  lay a copy of the statement before a meeting of the
company s creditors summoned for the purpose on not less
than 14 day’s notice.

The administrator shall also, within 3 months (or such longer period

as the court may allow) after the making of the order, either send a
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copy of the statement (50 far as he is aware of their addresses) to all
members of the company, or publish in the prescribed manner a
notice stating an address to which members of the company should
write for copies of the statement to be sent to them free of charge.

A meeting of creditors summoned by the administrator either
approves the administrator’s proposals, with or  without
modifications  (the administrator must  consent to  each
modification). or rejects them. After the conclusion of the meeting,
the administrator shall report the result of the meeting to the court
and shall give notice of that result to the Registrar and to such
persens as may be prescribed in the rules,

If the report is given that the meeting has approved the
administrator’s proposal then the administrator is tasked with
implementing the proposal, until he achieves the purpose(s) of the
proposal or considers that it is impossible to achicve said
purpose(s). In either case the administrator can apply to the court
for a discharge of the administration order.

If a report is given to the court that the meeting has declined to
approve the administrator’s proposals (with or without
modifications), the court may, by opder, discharge the
administration order and make such consequential provision as it
thinks fit, or adjourn the hearing conditionally or unconditionally,
or make an interim order or any other order that it thinks fir,

Where the administration order is discharged, the administrator
shall, within 14 days after the making of the order effecting the
discharge. send an office copy of that order w the Registrar.

Windi

(a) Winding up by the court

When & winding up petition is made, the same is required to be
published once in the Government Gazerte and once in a daily
ngwspaper widely circulating in Tanzania.

Upon finalisation of the winding up proceedings the winding up
order passed by the cowt must immediately be delivered to the
Registrar for registration.

The official attached to the court for bankruptcy purposes (the
“official receiver') is usually put in charge of a winding up by the
court, unless the court decides that it would be more convenient and
economical to appoint some other person as the official receiver.
The court may appoint the official receiver, after a winding up
petition is made but before the winding uwp order is issued. to
become the interim or provisional liquidator until a liquidator is
appointed by the court, If no liquidator is appeinted, the official
receiver hecomes the liquidator after the winding up order is issued.
The liquidator immediately takes under his custody and control all
the property to which the company is or appears to be entitled.
Upon making of a winding wp order, the directors, company
secretary or any officer of the company within twenty one days is
to supply the official receiver with a statement as to the affairs of
the company, verified by affidavit, and showing the particulars of
its assets and liabilities, the names, addresses and oceupations of its
creditors, the securities held by them respectively, the dates when
the securities were respectively given, and such other informarion
as the official receiver may require.

After receipt of the statement, the official receiver is to submit a
report to the court: {a) as to the amount of capital issued, subscribed
and paid up, and the estimated amount of assets and liabilities; (b)
if the company has failed, the causes of the failure; and () whether
in his opinion further inquiry is desirable as to any matter relating
to the promotion, formation or failure of the company or the
conduct of the business thereof,

The court must then settle a list of all the contributories of the

company and may at any time after making the winding up order
require any contributory to pay any amount or transfer any property
to which the company is entitled,

The ligquidator must then summen general meetings of the creditors
or contributories for the purpose of ascertaining their wishes during
the gencral meeting, the creditors and contributories or the
committee of inspection may give the liquidator any directions on
the application of the company's property. The directions given by
the creditors or contributories at any general meeting, in case of
conflict, override any directions given by the committee of
Inspection.

The liguidator is then charged with conducting the liquidation
acconding to the wishes of the creditors and contributories.

When the affairs of the company have been completely wound up,
the court on an application by liquidator will make an order that the
company be dissolved from the date of the said order, and the
company will be dissolved accordingly. A copy of the order is
within fourteen days to be delivered by the liquidator 1o the
Registrar for registration.

(b} Voluntary winding up

(1) Members” voluntary winding up

The procedure is that directors of a company must first make a
declaration of solvency. A declaration of solvency is one where the
directors state that they have made a full inguiry into the affairs of
the company, and that, having so done, have formed the opinion that
the company will be able to pay its debts in full within such period
not exceeding twelve months from the commencement of the
winding up. The declaration of solvency must contain a statement
of the company's assets and liabilities as at the latest practicable
date before the declaration.

After the declaration, a meeting of the company must be held within
30 days resolving to wind up the company. During the general
meeting held fo pass a resolution for winding up, the company must
appoint a liquidator for the purpose of winding up the affairs and
distributing the assets of the company and may fix the remuneration
to be paid to him or them.

On the appointment of a liguidator all the powers of the directors
cease, unless and to the extent that the company in a general
meeting or the liguidator allow,

If the liguidator is at any time of the opinion that the company will
not be able to pay its debts in full within the pericd stated in the
declaration, he must immediately notify the Registrar of Companies
and summon a meeting of the creditors. During the meeting of the
creditors, the liquidator must lay before the meeting a statement of
the assets and liabilities of the company.

Motice of the creditors’ meeting must be given at least seven days
before the meeting is to be held specifying the time, place and
ohject thereof, and such notice must be advertised in the Gazerne
and in a newspaper circulating in Tanzania.

If the members” winding up continues for more than one year the
liguidator must summeon a general meeting and must lay before the
meeting an account of his acts and dealings and of the conduct of
the winding up during the preceding year.

Az soon as the affairs of the company are fully wolnd up, the
liguidator shall make up an account of the winding up, showing
how the winding up has been conducted and the property of the
company has been disposed of, and thereupon shall call a general
meeting of the company for the purpose of laying before it the
account, and giving any explanation thersof,

The meeting shall be called by advertisement in the Gazerte, and in
a newspaper circulating in Tanzania, specifving the time, place and
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